concern for consumer protection that may require a nation to regulate carefully transborder legal practice, such regulation should be both narrowly limited and objectively justified and should not represent disguised economic protection of domestic lawyers. In the main, transborder legal practice substantially benefits interstate and international trade and investment and significantly advances legitimate client interests.
A rapid and important evolution in legal practice rules promoting transborder law practice has occurred within the last decade. The pre-eminent example is in the European Union, whose recent legislation and case law have dramatically augmented the recognition of the right of transborder practice, both for individual lawyers and for law firms. 5 Within the United States and elsewhere there has been a heightened appreciation of the merits of the foreign legal consultant regime as one well suited to the needs of transborder transactional practice. The North American Free Trade Agreement (NAFTA) promotes the use of legal consultant rules within Canada, Mexico and the United States. 6 The International Bar Association has been engaged for several years in efforts to develop and promote generally accepted standards for such legal consultant rules on a worldwide basis. 7 This short article's purpose is to survey the current rules regulating legal practice rights for domestic and foreign lawyers within the United States. Part I sets out the basic regime governing law practice within the American federal system, which largely permits the states to set the regulatory standards. This section then describes the state rules regulating inter-state practice within the United States context for the rules governing foreign lawyers. Part II reviews the extent to which persons educated in foreign legal systems (usually, but not always, foreign lawyers) may qualify as lawyers in US States. Part III then describes the status of foreign legal consultants in New York and a growing number of US States.
I. THE REGULATION OF LEGAL PRACTICE IN THE UNITED STATES

A. State Regulation within the Federal Constitutional System
In the United States, rules governing the practice of law are almost entirely state measures, sometimes legislative, more often in the form of court rules. 8 Geoffrey Hazard, a leading expert on professional ethics, has accurately described this as "a simple result of our nation's history. ... Regulation of the legal profession [remains] with the States as a matter of tradition and by default [of federal regulation]." 9 Although the Congress presumably has the power to regulate the interstate aspects of practice of law on a nation-wide basis under the Interstate Commerce Clause of our Constitution, it has never attempted to do so. Some commentators have recently urged the creation of a national bar under some system of federal minimum rules,'° but this is presently quite unlikely. The American Bar Association does not even have the subject under active review, and state bar associations would almost certainly vigorously oppose any form of a national bar.
State regulation of legal practice is however subject to constitutionally imposed limits. In a leading nineteenth century case, Dent v. West Virginia, the Supreme Court upheld a state law requiring a licence to practise medicine against a challenge under the Due Process Clause of the Fourteenth Amendment, because the professional licence system was necessary "for the protection of society"," but the court noted that the licence should be based upon reasonable educational qualifications and an examination, applied in a non-arbitrary manner. These principles undoubtedly also govern the state regulation of legal practice. In Shware v. Board of Bar Examiners, 12 the Supreme Court held that a state's bar application standards must not violate the Due Process and Equal Protection Clauses of the Constitution. 11. Ibid., at 122. 12. 353 U.S. 232 (1957) (New Mexico Bar cannot exclude an application with current moral fitness credentials merely because he had been a Communist party member prior to World War II). [VOL. 49 In the landmark 1973 judgment, Application of Griffiths, 3 the Supreme Court, seven-two, held that the Equal Protection Clause of the Fourteenth Amendment prevented a state from demanding US citizenship as a pre-condition for admission to the bar. Justice Powell's majority opinion stressed that resident aliens should have equal professional and employment rights in view of their economic contributions to society, and that there was no reason to doubt their loyalty or their capacity to fulfil ethical and professional obligations as "officers of the court". 4 Griffiths has had the practical consequence that many foreign-educated law students and lawyers are now qualifying as lawyers in New York and other states (see part II below). Griffiths may have influenced the European Court of Justice's famous judgment in Reyners, ' 5 which held that Belgium could not require an avocat to have Belgian citizenship, because this implicitly violated the EC Treaty Article 52's right of professional establishment.
In 1985, the Supreme Court held, eight-one, in New Hampshire v. Piper1 6 that the Privileges and Immunities of Citizens Clause in Article IV of the Constitution prevented a State from requiring a lawyer to be resident within the State, observing that "the opportunity to practice law should be considered a 'fundamental right' ," and that state rules must not constitute "economic protectionism". 18 The court did recognise that the non-resident lawyer must comply with the State's ethical rules and be subject to the state Supreme Court's disciplinary rules. 9 However, in a later case, Virginia v. Friedman," while striking down a residence requirement, the Supreme Court mentioned the Virginia rule obliging its lawyers to engage in full-time legal practice within the State without any suggestion that such a full-time practice obligation was invalid.
It is important to note that practice before federal courts is regulated independently of any state rules. The federal district and circuit courts set their own standards for litigation in their courtrooms, usually admitting lawyers who are already authorised in any state court. Thus, in Murphy v. Egan, 2 1 a federal district court in Pennsylvania admitted to practise before the district court a lawyer who was qualified in California, but whom Pennsylvania had refused to admit to its bar. There also exists a de facto bar of lawyers specialising in specific areas of federal law-patents, trademarks, copyright, tax, social security, securities regulation, banking, etc. Federal agencies set their own standards for lawyers appearing in administrative proceedings before them. 22 In general, a lawyer may engage in the practice of these federal law specialities before administrative agencies or before federal courts without being admitted to the bar of the State in which the agency or federal court is located. 3
B. State Regulation of the Legal Profession
As Professor Hazard has remarked, the US states "regulated the [legal] profession very loosely until well into the twentieth century". 24 In most states, the courts regulate the legal profession under the supervision of the State's highest court, but in a few, such as California, the legislature has set the basic standards. State regulation has two aspects: 1) determination of those certified to act as lawyers, in a process customarily called the admission to the bar; and 2) the establishment of professional and ethical standards, together with disciplinary procedures for the enforcement of the standards. Although the States set the standards and the procedure for admission to the bar, in practice the American Bar Association exerts a strong influence over the nature of those standards. (The American Bar Association's influence stems from the fact that its membership includes most American lawyers, although membership is entirely voluntary-in contrast to many national bar associations or councils in other countries, in which membership is obligatory.) James White, the ABA's Consultant on Legal Education, describes the ABA's role as commencing at its annual meeting in 1921. At that time the ABA's House of Delegates adopted a Report endorsing the principle that the ABA should accredit law schools which meet minimum standards of legal education, and that bar admission should require passage of a state examination as well as graduation from an approved law school.
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Although a few States, notably California, permit graduates of law schools that have not been accredited by the ABA to take the state bar examination, the vast majority require graduation from an ABA accredited law school. 27 and five other states continue to permit the traditional system of "reading law" for a period of years with a practising lawyer, a sort of legal apprenticeship, in lieu of law school graduation, this mode is rarely used today.
2
" Thus, virtually all lawyers in the US today are graduates from an ABA-approved law school.
The ABA Accreditation Standards have become much more detailed over the years, but they essentially require a three-year course of legal studies, to be undertaken after an initial college or university degree.
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The law school must meet qualitative and quantitative standards with regard to its full-time faculty, course of study, administration, library, facilities and student services. The ABA's Council on Legal Education and Admission to the Bar supervises the accreditation process, which includes a detailed review of each accredited school every seven years. There are currently around 160 accredited law schools. albeit restricted to a certain extent as to fields of practice. 9 Such a liberal approach to the mobility of practising lawyers is unlikely in the United States. Law firms which establish branch offices outside the State of their head office must have partners who are admitted to the bar of the state in which the branch office is located.
D. Extrajurisdictional Legal Practice
Lawyers sometimes seek to appear in courtroom litigation in a state other than that in which they are admitted. In that event, they usually are permitted to do so by the local court in a procedure called pro hac vice admission. This procedure dates to colonial times and exists in all States." Although the decision whether or not to permit the out-of-state lawyer to appear in litigation is discretionary, courts will usually grant admission if the client so desires and the lawyer is in good standing." Pro hac vice counsel are particularly desirable when the client has a long-standing relationship with the out-of-state lawyer, or when the latter is a renowned trial lawyer with particular expertise in the subject-matter of the trial (e.g. securities rules, criminal conspiracy, mass torts). The Supreme Court has, however, decided that our Constitution's right to counsel provision does not require a court to grant pro hac vice admission to an out-of-state lawyer if the court considers this unjustified or unnecessary. 2 The principal operational restraint upon pro hac vice appearances stems from the requirement in many states that the out-of-state counsel be associated with a local lawyer. 3 The purpose of requiring local counsel to be involved is to ensure knowledge of, and compliance with local court procedure, but difficulties may arise in allocating responsibilities between the associated counsel. In any event, this approach significantly increases the cost to the client. In some cases, the client may not then be able to afford the out-of-state counsel. Far more important in extrajurisdictional legal practice in the United States is the involvement of lawyers in out-of-state contracts or transactions. At one extreme, a lawyer may draft contracts or other instruments for use in another State, or provide opinions based on the law of another State, without ever leaving the State in which he or she is admitted to practise. At the other extreme, a lawyer may engage in such transactional practice in another State while permanently residing there, often on an in-house counsel staff, or while working in a branch office of his or her law firm. In between are the instances in which a lawyer travels to other States in order to assist in negotiations, draft contracts or other instruments, or provide legal advice. As Nebraska Chief Justice Krivosha has well said: "Overwhelming evidence suggests that one may engage in the interstate practice of law without first being admitted to practice in a particular State so long as the individual does not appear in court. 55 The ALI's Third Restatement on the Law Governing Lawyers takes the position that a lawyer may engage in such out-of-state transactional practice so long as "[t]he lawyer's activities in the matter arise out of or are otherwise reasonably related to the lawyer's practice. ''56 Although there is no clearly prevailing legislative or case law support for this view, its policy rationale is that "the need to provide effective and efficient legal services to persons and businesses with interstate legal concerns requires that jurisdictions not erect unnecessary barriers to interstate legal ,,57
practice.
The ALI Restatement takes the view that all extrajurisdictional transactional practice conducted without leaving the lawyer's home state, through the use of correspondence, telephone or electronic communication, is "clearly permissible", even if it involves a formal opinion on another state's law. 58 With regard to legal work done while a lawyer is physically present in another state, the Restatement view is that a variety of factors may justify such extrajurisdictional practice, such as the client's desires, links to home state practice, the federal character of the legal field involved, the lawyer's special expertise in the legal issues or field, etc.
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With regard to in-house legal counsel, they should normally be entitled to conduct transactional practice both in the state of their office, as well as throughout the United States, provided the legal activity is always for the employer or its affiliate. 6°5 All US states forbid the unauthorised practice of law. Although the Restatement view has some support, especially where the extrajurisdictional transactional practice does not involve any travel, or only short-term travel, 6 ' there have been a number of court judgments holding that extraterritorial practice constitutes the unauthorised practice of law. These judgments have resulted in injunctive relief against any further such practice within the state in which the practice occurred, 62 or in a court order prohibiting the collection of fees from the client in the matter.
3
In the well known 1998 Birbrower, Montalbano case, the California Supreme Court, 6-1, held that a New York law firm could not recover over $1m in fees from a California corporate client, because its attorneys had spent several days working in California in negotiations in a dispute concerning a contract governed by California law and in the preparation of a complaint for arbitration in California. ' Professor Charles Wolfram, the principal Reporter for the ALI Restatement, has vigorously argued in a valuable analytical article that "professional discipline for out-of-state unauthorised practice is minimal" and that there has been "a fair amount of pointless rigor in applying the prohibition against unlicensed local law practice" . 65 He urges courts to be more sympathetic "to the needs of the national economy and its inevitable interstate implications",6 permitting interstate transactional practice on a much more liberal basis.
Nonetheless, it must be said that the picture in the United States is one in which interstate transactional practice is often not regarded as appropriate, and may on occasion result in significant risks for the lawyer engaging in it. In the European Community, the handling of decedents estates), and can even litigate in court on an occasional basis. Similar federal legislation in the United States would be extremely helpful, but is quite unlikely.
II. ADMISSION OF FOREIGN LAWYERS OR LAW STUDENTS TO THE BAR
A. A General Survey of State Rules
A growing number of foreign lawyers, or students who have completed their legal education in a foreign country, would like, for personal or professional reasonS, to become admitted to a US state bar. Many emigrants from Eastern Europe or Latin America fall into this category. Other foreign lawyers, frequently from Western Europe, seek to work for large multinational law firms or on in-house counsel staffs within the United States, either permanently or for a substantial period of time.
About half the States have procedures that enable either foreign lawyers, or persons who have received a diploma for law studies in other countries, to take the state bar examination, or to qualify for admission to the bar on motion. Several of these States, notably New York, California, Massachusetts and Pennsylvania, are states with large commercial centres that tend to attract foreign lawyers or persons who have completed their legal education abroad. Accordingly, the overall picture is one of a fairly liberal attitude toward enabling foreign lawyers and law students to become US lawyers in the states in which they are most apt to want to reside and practise.
Moreover, since the 1973 Griffiths judgment, 68 citizenship cannot be required for admission to the bar. As a consequence, a substantial number of aliens who are permanently resident in the United States obtain the usual J.D. law degree and pass a state bar examination. Statistics are not available, but anecdotal evidence from law schools in New York and California, states that have large numbers of permanent resident aliens, suggest that the aggregate number is a significant one.
A tradition in some States dating back to the nineteenth century gives preferential treatment to lawyers or graduated law students from common law systems, especially Canada and the United Kingdom, whose legal education is deemed similar to that in the United States. Massachusetts and a few other States even permit lawyers trained in certain common law jurisdictions or educated in designated Canadian, English and other law schools, to be admitted on motion without a bar examination, usually after proving that they have five years of practice experience in their home country. 69 The more common approach, that of California, New York and several other states, is to examine the nature of the common law legal education to determine whether it is sufficiently equivalent to US legal education and, if so, to permit law school graduates from that common law jurisdiction, or from designated law faculties within it, to take the state bar examination. 70 Of greater importance is a development that has largely occurred within the last 20 years. Today, a large and growing number of commercially important US States permit persons with foreign law degrees to take the state bar examination either upon receipt of an LL.M. degree from an accredited US law school (e.g. California and Michigan), 7 or upon the successful completion of a stated number of credit hours (usually 24) at an accredited US law school (e.g. New York, Pennsylvania and the District of Columbia). 72 Since not many law schools will permit students to register for only one year's study in their J.D. programme in order to take a bar examination, the usual approach taken by foreign lawyers or foreign law school graduates is to obtain an LL.M. degree. important jurisdictions, and that slightly less than half of these are able to pass the examination."
B. New York's Rules
Because New York City is the largest centre of international commercial law practice and has for many years been a magnet for foreign lawyers and law firms, it is appropriate to review specifically the relevant New York rules, which are laid down by its highest court, the New York Court of Appeals.
In 1980, the New York Court of Appeals amended its rules in Part 520 to permit admission based on the study of law in foreign countries. 76 For the first time, New York permitted a legal education in a foreign country (other than a country whose legal system is based on the common law) to be treated as equivalent to education at an approved American law school. The foreign law school must be one "recognized by the competent accrediting agency of the government" of the foreign country, and the applicant for the state bar examination must have completed "a period of law study at least substantially equivalent in duration" to the three years required in the United States. 77 An applicant is automatically eligible to take the New York Bar examination if he or she comes from a common-law jurisdiction where the education and the period of studies are considered the substantial equivalent of that in an American law school.
78 If the applicant comes from a civil-law or other legal system, then he or she must complete a programme of 24 semester hours (with no specifically required courses) at an approved American law school.
The initial Court of Appeal Rule permitted foreign law students to take the state bar examination as soon as they had been admitted for study by an accredited US law school for its LL. The Court of Appeals Rule has recently been amended again, on 7 May 1998.' On the one hand, the required course of studies in an approved US law school was reduced from 24 to 20 credit hours, a change undertaken because some highly regarded LL.M. programmes only require 20 credit hours of study. On the other hand, the course of studies must now include "basic courses in American law". s " The intent presumably is to ensure that foreign law students will be better qualified to take the bar examination, but the vague wording leaves unclear which courses are "basic" and how many such courses are necessary.
The
III. FOREIGN LEGAL CONSULTANTS
A. The Development of Foreign Legal Consultant Rules in the United States
As noted previously, 83 a lawyer who provides legal advice or assistance in legal transactions while physically present in a State in which he or she has not been admitted to the bar is apt to be deemed to be engaged in the unauthorised practice of law and subject to sanctions. Roel, a Mexican lawyer, maintained an office in New York City where he gave advice on Mexican divorce law, as well as other areas of Mexican law, and drafted papers for use in Mexico. He specifically disclaimed any intention of advising on New York law and urged the consultation of New York lawyers for this purpose. Nevertheless, the New York County Lawyers Association obtained an injunction against his supply of legal services to the general public.
On appeal, the injunction order was affirmed. The majority opinion (five-two) by Judge Froessel held notably that "[w]hether a person gives advice as to New York law, Federal law, the law of a sister state, or the law of a foreign county, he is giving legal advice". 86 Judge Froessel went on to argue that it was necessary to bar a foreign lawyer from giving advice on the law of his own country because of the repercussions that any foreign legal act (in this instance, a Mexican divorce) could have on New York property, family, or other interests. Basically, Judge Froessel's opinion was founded upon the idea that the lay public required protection when obtaining such foreign legal advice, and that a New York lawyer should be held responsible for the advice of the foreign lawyer. He stated further that only the legislature should decide whether foreign lawyers should be licensed in New York.
The growth of transborder legal practice made it extremely desirable, arguably essential, for a new type of lawyer's status to be created in order to enable clients to obtain legal services from permanently established foreign lawyers within a relatively secure regulatory framework. This first happened in New York in 1974, when combined legislative and court action produced rules creating and governing the status of legal consultants, more commonly called foreign legal consultants. The pioneering initiative of New York, coupled with growing pressures for reciprocal treatment of multinational law firms in several European and Asian countries, as well as certain specific provisions in NAFTA, has led to the spread of the legal consultant concept. Today, 21 US States and the District of Columbia, comprising virtually all the jurisdictions which contain commercial centres of international interest, have adopted rules authorising practice by legal consultants. 87 New York's innovation of the legal consultant status was both inspired by and, to some degree, modelled upon France's recognition of the status of conseil juridique international (international legal adviser) as part of the formal regulation of its conseil juridique profession in 1971. Prior to that date, for over a century there existed in France a large but unregulated body of professional advisers on legal services who assisted clients in a variety of civil and commercial transactions. These persons used the title, conseil juridique, to distinguish themselves from the regulated profession of courtroom lawyers, the avocats. When, prior to 1971, American, English and other foreign law firms established branch offices in Paris, they customarily gave legal advice while using the title of conseil juridique. 8 ' By a law of 30 December 1971, France comprehensively regulated the profession of conseiljuridique. 89 In response to the request of foreign law firms to be covered by the new regulations, the French Ministry of Justice included a specific chapter that not only accorded the status of conseil juridique international to previously established foreign lawyers and law firms, but also created a procedure for on-going admission to the status. 9°H owever, the ability of future applicants from foreign countries to be registered as conseils juridiques was made subject to a requirement of reciprocal treatment for French lawyers in their country of origin.
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Concerned by this reciprocity provision, and doubtless also motivated by the feeling that New York's role as an international finance centre would benefit from foreign legal expertise, the New York City Bar Association first studied the issues and then proposed the text for rules to create the title and role of legal consultant. Francis T. Plimpton, former president of the New York City Bar Association, chaired the advisory committee and led in the efforts to create the legal consultant rules. [VOL. 49
Pursuant to this enabling act, the Court of Appeals adopted Part 521 of its Rules to create the new profession of legal consultants, often called foreign legal consultants." The qualifications required by the initial Rule for registration as a legal consultant were: (1) admission to practise as an attorney or counsellor in a foreign country; (2) actual practice of the law of that country for five of the last seven years; and (3) evidence of "educational and professional qualifications, good moral character and general fitness". 96 The applicant was not required to take any examination prior to acquiring the status, but had to be a resident of New York. By becoming a registered legal consultant, a foreign lawyer acquired the right to give advice on his or her own law, or upon international law, as well as to some degree on New York or federal law, subject to limitations discussed in detail in section B, below.
For a long time, the New York legal consultant rules stood alone. The picture began to change in the mid-1980s, when the Uruguay Round trade negotiators began seriously to discuss liberalisation of trade in services, including to some extent legal services, and when multinational American law firms were actively engaged in efforts to open, or to keep open, several important European and Asian commercial centres for their branch offices. When Japan adopted its Foreign Lawyers Law on 23 May 1986, its provisions were obviously modelled on the 1971 French conseil juridique law and the 1974 New York legal consultant rules. 7 However, Japan's rules contained a reciprocity requirement, and this clearly acted as a stimulant to the further adoption of legal consultant rules in a number of US states, particularly those on the Pacific rim.
After New York, the first State to adopt legal consultant rules was Michigan in 1985,98 followed in 1986 by the District of Columbia, which acted only after several years of debate because the opposition had been particularly strong.
9 9 By 1989, Alaska, California, Hawaii, New Jersey, Ohio and Texas had all adopted rules creating a legal consultant status, while in 1990-1993, Connecticut, Florida, Georgia, Illinois, Minnesota, Oregon and Washington did so."°A lthough modelled on New York's rules, all of these jurisdictions made some modifications, frequently to reduce the scope of practice of legal consultants or to mandate some form of reciprocity. In order both to spur other states to action and also to create greater uniformity in the state 95 The North American Free Trade Agreement, signed 12 August 1 9 9 2 ,10, has promoted the adoption of legal consultant rules in states particularly interested in trade with Canada and Mexico. Chapter 12 of NAFTA covers cross-border trade in services, and Annex 1210.5 specifically deals with foreign legal consultants. The general approach of Annex 1210.5 is to create a sort of best-efforts obligation on the part of the United States to promote state enactment of legal consultant rules that may be employed by Canadian and Mexican lawyers, in counterpart to obligations by Canada and Mexico to modify their legal profession rules in order to enable US lawyers to give advice and engage in legal transactions in a parallel manner in their jurisdictions. 105 The three countries have been consulting on how to implement these Annex 1210.5 provisions, and accordingly in 1996 a committee of advisers produced'a draft Model Rule on Foreign Legal Consultants, clearly influenced by the ABA Model Rule, but somewhat less liberal in specific provisions."° Whether the draft model rule will be formally approved by the three governments, and what might be the subsequent impact of any such model rule, remains presently uncertain.
Before discussing the practical value and impact of foreign legal consultant rules in the United States, it is essential to have a precise idea of their nature. Because New York was the pioneering jurisdiction and its rules served as the model for most other states, it is most sensible to review its rules to detail, with some comparisons to the ABA Model Rule and those in other jurisdictions.
B. The New York Rules on Legal Consultants
For greater clarity, this section first describes the mode of qualification as a legal consultant; secondly, the scope of the legal consultant's right to practise; and thirdly, the application of New York professional responsibility and disciplinary rules.
Qualification as a Legal Consultant
The crucial qualification element is that an applicant for the status of legal consultant must have been admitted to practise and be "in good standing" as an attorney or legal counsellor in a foreign country's "recognised legal profession", which is one "subject to effective regulation and discipline by a duly constituted professional body or a public authority","° and must have actually practised the law of the foreign country for a minimum period. The initial 1974 Rules set the prior practice period at five of the seven years immediately preceding the application. The 17 November 1993 amendment lowered this to three out of the five years preceding application,"° in order to facilitate applications by younger lawyers. Moreover, a prior amendment of 15 February 1985 had accepted an applicant's practice of the foreign country's law while working outside the foreign country,°9 in order to accommodate applicants who practised in a branch office of their firm outside their country of admission (e.g. a UK solicitor practising in a Brussels or Paris branch office of his or her firm).
It should be noted that the ABA Model Rule recommended the five out of the preceding seven years formula, which is the prevailing approach among the States with legal consultant rules."' Presumably consumer protection is the underlying purpose of any sustained prior practice obligation-the States want to ensure that a new legal consultant is experienced in providing advice to clients. The requirement also parallels the common provision in states that permit other State lawyers to be admitted on motion only if they can demonstrate that they have five years of prior practice experience.
The initial 1974 New York Rule required that a legal consultant be "an actual resident". The 1994 amendment replaced this with an obligation 107. N.Y.Ct.App.R. s.521.1(a)(1). The applicant must also be 26 and possess a "good moral character and general fitness". Ibid., at (a)(3) and (4).
108. Ibid., at (a)(2 that the consultant "intends to practice.., and to maintain an office in this State for that purpose".. The amendment adopted the recommendation of the ABA Model Rule, whose Report explaining this section observed that a residence requirement could impose unnecessary hardships both for foreign lawyers who wanted to qualify quickly without the time lapse necessary to prove residence, as well as for foreign law firms with branch offices that rotate legal personnel for short periods of time."'
The New York Rule requires that legal consultants be registered with one of the four New York Appellate Division Departments and to pay initial application and annual renewal fees, just as New York attorneys must do.
1 3 This is the approach generally taken in other States." 4 A reciprocity obligation did not exist in the initial New York Rule, but when the idea of creating legal consultant rules began to spread to other states, they often either flatly required reciprocity,' or made it a factor in the court's discretionary review of an applicant's credentials." 6 The intent behind some form of reciprocity formula is to enable American law firms practising in foreign countries to exert a degree of lobbying pressure on the authorities in those countries in order to achieve a recognised right of practice in some pragmatically suitable form. The ABA Model Rule recommended as the best approach that courts exercise some form of "discretionary" review of the extent of reciprocal treatment. The ABA Report endorsing the Model Rule argued that this approach represents "the most effective incentive to foreign jurisdictions to participate in ... an open system"" . 7 A 14 January 1993 amendment to the New York Rule adopted this "discretionary" form of reciprocity, enabling the Appellate Division to review whether a New York lawyer would have "a reasonable and practical opportunity to establish an office for the giving of legal advice to clients in the applicant's country..
Scope of the Legal Consultant's Right of Practice
Manifestly, a legal consultant could not be permitted to exercise the unlimited rights of practice enjoyed by a New York attorney who has satisfactorily completed legal education in the United States and passed the state bar examination. The extent to which legal consultants should be allowed to practise was the most difficult "bread and butter" issue that had to be resolved in adopting the initial 1974 rules." 9 The resolution can be appraised as a highly functional one, enabling legal consultants to carry out a varied and broad transactional practice, without however creating undue risks to clients. It is interesting to note that the Rule's basic approach parallels some of the rules in the 1977 European Community Directive regulating lawyers' rights to engage in transborder services, as well as in the recent 1998 Directive on the right of permanent establishment for lawyers.
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The most obvious limitation upon a legal consultant's scope of practice is that he or she may not appear in any New York court on behalf of a client (except under the rules governing pro hac vice admission). 1 2 1 Since attorneys admitted in other US States are permitted to appear in New York courts only on a pro hac vice basis, certainly foreign legal consultants cannot expect greater rights to do so. New York does not, however, forbid legal consultants from appearing before New York administrative agencies, which set their own rules in this regard. Generally speaking, the other US states likewise forbid legal consultants to appear in court, except on a pro hac vice basis, and some also exclude administrative agency practice as well. 122 Restricting courtroom practice to locally admitted attorneys who at least have had the opportunity to be educated and trained in the state court procedure appears to be a solid public policy motive for these rules.
New York further forbids legal consultants from engaging in three types of practice, presumably because malpractice might well pose serious risks to major personal interests of clients, as well as to society at large: 1) preparation of title registration or title documents concerning real estate located in the United States; 2) preparation of wills or trusts concerning the disposition on death of property within the United States and owned by a US resident, or of instruments required for the administration of decedents' estates in the United States; and 3) preparation of instruments concerning marital or parental rights and obligations of US residents, or concerning the custody of children of such residents. 123 The ABA Model Rule and almost all US States have basically the same list of legal services which are closed to legal consultants. The most important scope of practice issue is whether a legal consultant should be restricted to giving advice on his or her own country's law and upon international law, or should also be permitted to give advice on the law of the host state. After long debate, New York found a satisfactory middle ground: the legal consultant may "render professional legal advice" on New York law, or US law, but only provided it is based upon advice from a duly qualified New York attorney. 125 In terms of practical operations, it is frequently the case that a legal consultant is in partnership or other association with one or more New York lawyers, either within a New York law firm or the branch office of a foreign law firm, so that the obtaining of initial advice from a New York lawyer can be achieved easily and functionally. Moreover, there is no obligation that the client be informed of the identity of the New York lawyer concerned, or even know of the procedure. The New York approach can be appraised as both pragmatic and functional, and does not seem to have posed any significant difficulties in practice.
The ABA Model Rule follows the New York approach. Its supporting Report contends that the rendering of legal advice in complex commercial and financial transactions is increasingly synthetic, comprising aspects of different laws, so that the approach is pragmatically justified.
26 About half the US states follow the New York model in this regard, while the other half (including however, important commercial states such as California, Florida and Texas) restrict the legal consultant to giving advice on the law of his or her country of admission to the bar, and on international law.' 27 While it may be hoped that these States will ultimately amend their rules to follow the recommendation of the ABA Model Rule, this has not happened to date.
Linked to limitations on the foreign legal consultant's scope of practice is the issue of professional title. The New York Rule permits a legal consultant to use that title, as well as his or her title from the country in which he or she is admitted to practise (e.g. avocat, Rechtsanwalt, solicitor). 28 Obviously, a legal consultant may not misrepresent his or her status to clients or convey the impression that he or she is a New York attorney.' 29 The legal consultant may also practise under the name of a domestic or foreign law firm-an important reputational concern both for 125. N.Y.Ct.App.R. s.521.3(e). For a description of its origin, see Sydney Cone, op. cit., supra n.1, at s.3.3.2.3. He regards the Rule's negative language, followed by "except" as drafted for "cosmetic reasons", since the overall text is "properly read as permissive".
126 The initial 1974 New York Rule never mentioned the subject of affiliations between legal consultants and New York attorneys. Almost immediately, however, New York law firms engaged legal consultants as employees, consultants or in of counsel arrangements, while English, Dutch, French, German, Italian and other large foreign law firms opened branch offices in New York City staffed partly by legal consultants and partly by New York attorneys. When in either context legal consultants became partners with New York attorneys, questions were raised as to whether this complied with New York's CPR Rule 3-103, which forbids lawyers to be partners with non-lawyers when the partnership engages in law practice. Although several New York State Bar Association ethics opinions approved of such partnerships,' 31 a clarification stated directly in the legal consultant rules was clearly advisable.
The 1993 amendments to the New York Rule expressly authorise legal consultants to form partnerships or professional corporations with New York attorneys, or to employ or be employed by New York attorneys. An ABA Model Rule provision parallels this language. 133 The ABA Report underlines the importance of the provision, not because it makes any substantive change (the Report was aware of no instance of a challenge to the partnership of legal consultants with American lawyers), but because of its psychological impact in foreign countries that have tried to restrict or forbid US lawyers from partnership or employment in their law firms." 
Professional Responsibility and Disciplinary Rules Applicable to Legal Consultants
From the outset, the New York Rule stated the principle that legal consultants were fully subject to New York professional responsibility and ethical obligations and to court disciplinary procedures. Other States quite naturally followed the same policy in adopting legal consultant rules.
Professional responsibility rules provide rights as well as obligations, notably the right to hold privileged communications with clients. This The ALI Third Restatement on the Law Governing Lawyers takes the position in section 122 that the attorney-client privilege applies to foreign lawyers or anyone functioning in the professional capacity of lawyers, 37 and there have been a few court decisions to this effect. 138 The New York amendment and the ABA Model Rule provision were inserted not because of any doubt in the United States on the issue, but more as a sort of affirmation to foreign jurisdictions that this is the correct policy.' 39 American lawyers have never ceased to protest the 1982 European Court of Justice judgment in A M & S Europe v. Commission that held that the attorney-client privilege in EC competition proceedings did not cover client communications with lawyers admitted to practise outside the European Community." 4 The New York Rule contains a specific provision on disciplinary proceedings, stating that a legal consultant "shall be subject to professional discipline in the same manner and to the same extent as members of the bar",' 4 ' with jurisdiction in the Appellate Division with which the legal consultant is registered. The ABA Model Rule has essentially the same provision.' 42 Very few ethical complaints have been filed against legal consultants and only two cases are worthy of note. A Peruvian lawyer's legal consultant status was revoked in In re Pinto following a disciplinary proceeding brought because his advertisements for his services conveyed the impression that he was a New York attorney (through use of the words "attorney" and "abogado") and because he conveyed the same impression to a prospective partner in a law practice. 4 3 In a 1995 case, a Hungarian lawyer was denied the recovery of fees from a client in a customs proceeding on public policy grounds, because the lawyer had never registered as a legal consultant. 
C. Practical Value of the Legal Consultant Rules
The idea that foreign legal consultants can constitute a legal profession functioning independently of the traditional profession of attorneys, yet often working with attorneys in co-operative relations, is one that has great functional utility. On the one hand, too easy admission of foreign lawyers or law students into the bar of a US State can produce risks to clients inasmuch as the foreign lawyers will not usually have as broad or intensive an American legal education or training. On the other hand, the needs of modern international commercial affairs make undesirable a rigid application of the principle that a foreign lawyer can provide legal advice or assist in transactions in the United States only at the risk of being deemed engaged in the unauthorised practice of law.
The use of foreign legal consultants represents a pragmatic and functional middle road. Acting in accordance with the New York Rule, or with those rules adopted in many other states, foreign legal consultants can engage in virtually all transactional legal practice appropriate to a leading commercial and financial centre. Their inability to engage in court litigation appears justified by a valid policy concern for efficient court administration and protection of clients from inexperienced or incompetent litigators. Moreover, it is obvious that many international commercial and financial disputes are resolved by international arbitration rather than litigation, and foreign legal consultants are quite free to engage in such arbitration.
As a matter of fact, New York State has a solid majority of all registered legal consultants in the United States as a whole-not surprisingly, since New York City is the world's leading financial centre and the New York City metropolitan region houses an unusually large number of multinational corporate headquarters. There are currently around 250 legal consultants registered in New York.' 45 Only Washington, D.C., as the capital and centre of lobbying, regulatory practice, and international trade practice, comes close to New York City in international importance-and, not surprisingly, Washington, D.C. has around 30 registered legal consultants. 6 149 and the large majority appear to be affiliated with such branch offices. The number of legal consultants might be considerably higher but for the fact that some branch offices are opting to register only one or two partners or senior associates as legal consultants, while the majority of their foreign lawyer personnel rotate in and out of New York in several-year terms. This operational practice may be justified when only junior associates who stay for a year of training are involved, but it is somewhat dubious, and may give rise to abuse, when foreign lawyers, especially at the partner level, are based in a New York branch office without registering as a legal consultant. 5°L egal consultant rules appear eminently suitable for use in transborder legal practice. Although, somewhat ironically, the French profession of conseil juridique (and consequently that of international legal consultants) disappeared when the profession was merged with that of the avocat in 1991,151 a variety of legal consultant professions continue to exist in other European countries. More importantly, the 1998 European Community Directive on the right of permanent establishment for lawyers' 52 will provide an operational structure that is closely analogous, both in terms of the extent of rights, the limitations on the scope of practice, and the application of host country professional rules and disciplinary procedures, to the New York Rule on Legal Consultants. Drawing the parallels is, however, beyond the scope of this paper. Mentioned previously is the NAFTA Annex 12's promotion of the legal consultant concept for use by Canada, Mexico and the United States.' 53 If GATS ever seriously turns its attention to legal services (they did not receive a high priority during the Uruguay Round negotiations, which only marginally created some level of protection under the general Most Favoured Nation provisions 5 4 ), the legal consultant regime is likely to receive serious consideration. In a less formal approach, the International Bar Association attempted for over five years to draw up some form of statement of principles or guidelines for the regulation of permanently established foreign lawyers. The IBA's 1998 "Statement of General Principles for the Establishment and Regulation of Lawyers" recommends as one policy alternative a "Limited Licensing Approach" that follows the essential ideas of the legal consultant status as it operates in New York and other US States. 55 IV. SUMMARY AND CONCLUSION THIS paper has presented a general picture of the rules governing the interstate practice of law by domestic lawyers, and the extent to which foreign lawyers can practice in the United States. The first part described the general system of regulation of legal practice in the United States in order to indicate the structure within which these rules were developed. As the United States is a federal system, it is not surprising that rules governing the practice of law are almost entirely state measures. Part I indicated that the Supreme Court has held that some federal constitutional provisions govern state rules, notably to forbid any rules that require citizenship or residence within the state as a prerequisite for admission to the bar. A State may however require a lawyer to maintain an office or practise regularly within the state.
Although each State sets its own standards for admission to the bar, the American Bar Association and the culturally uniform system of American legal education has made it relatively easy for persons educated in one state to become admitted in another. The ABA sets the accreditation standards for about 160 approved law schools, whose 155. Supra n.7.
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Law Institute's recent Third Restatement of the Law Governing Lawyers is bound to have a further influence in promoting substantial uniformity in this field. Although it is relatively easy for students educated in US law schools to pass state bar examinations in any State, after a lapse of several years it is definitely hard for lawyers admitted in one State to pass examinations in other states. Unfortunately, the system of admission on motion, waiving the state bar examination, exists only in about half the States, and is usually open only to lawyers who have practised for five years. This means that the mobility of lawyers who wish to change their State of practice is subject to more serious legal restrictions than is now the case for lawyers within the European Union.
Litigation before courts in States other than that in which a lawyer is admitted is customarily achieved fairly easily through the pro hac vice admission process. However, courts have broad discretion in applying the procedure, and mandatory association with a local counsel (with the concomitant cost to the client) is generally required. Extrajurisdictional legal practice in consultation, negotiation and transactions is commonplace, and supported by legal commentary based upon a few court judgments. However, based on several prominent precedents in California, New York and elsewhere, there always exists a risk that the courts of the State in which such practice is conducted may conclude that the legal work constitutes the unauthorised practice of law, potentially subject to a variety of sanctions. No federal rule authorising occasional transborder practice exists-there is no counterpart to the 1977 European Community Directive on lawyers' freedom to provide transborder services.
Part II of this paper reviewed the extent of ability of foreign lawyers, or persons who have completed their legal education abroad, to become admitted to the bar of a US State. Although only about half the states have a procedure covering this, they represent virtually all the States with important commercial and financial centres. Thus, in effect, the United States is fairly liberal in permitting foreign lawyers to become American attorneys. Naturally, foreign lawyers from common law jurisdictions are favoured-some States permit them to take the state bar examination, others even extend the possibility of admission on motion. For lawyers trained in other legal traditions, the approach in many States is to permit them to take the state bar examination after they have obtained an LL.M. degree or the equivalent of a year's study in an approved American law school.
New York, undoubtedly the State that attracts the largest number of foreign lawyers and law students, has had since 1980 relatively liberal rules in this regard. As amended in May 1998, the rules permit the graduates of foreign law schools to take the state bar examination once [VOL. 49 they have successfully completed 20 course hours of study in an accredited US law school, provided that study includes "basic courses in American law". During 1985-1995, over 3700 foreign lawyers thus passed the New York State bar examination, and their success rate in taking the bar was a creditable 45 per cent.
Part III dealt with foreign legal consultant rules, perhaps the most important recently developed mode for the satisfactory conduct of trans-border international legal practice, especially by larger multinational law firms. The idea originated in the 1971 French conseil juridique rules and has been quite successfully transplanted to the United States. Nearly half of all states-and certainly nearly every State that has significant international commerce-have now adopted legal consultant rules, as has also the District of Columbia.
Although the pioneering 1974 New York Rule is the basic model, the American Bar Association's 1993 Model Rule for the Licensing of Legal Consultants represents an authoritative endorsement of this professional modality. The ABA's promotion of legal consultants comes within the context of its efforts to urge the United States to encourage liberalisation of legal services within GATS and NAFTA, and also within the context of private dealings with European and other foreign bar groups or regulatory authorities to try to achieve satisfactory rights of practice for American law firms in particular foreign centres.
The New York Rules are by far the most important, since around 250 legal consultants practise in New York, by far the largest number in the United States (although around 30 practise in the District of Columbia, and the number of legal consultants registered in California, Florida and other states may be expected to grow). Many of the 60 foreign law firms with branch offices in New York City depend upon the legal consultant mode in order to staff their offices.
Qualification for the legal consultant status is naturally based upon prior qualification as a lawyer in a foreign country, coupled with a relatively low record of actual practice experience, set in 1993 in New York as three out of the five years preceding application (although most other states require five out of the seven years preceding application). For qualification, an applicant must register with a designated New York court and maintain an office (often as part of a law firm's larger office) in New York. The court may consider whether reciprocal treatment for New York lawyers exists in the foreign country concerned as an element in deciding upon the application.
The scope of practice limitations imposed by the New York Rule leave legal consultants free to carry out virtually all commercial and financial transactional legal practice. Thus, a legal consultant cannot litigate before a New York court, but may do so before an administrative agency or an arbitration tribunal. A legal consultant may provide legal advice on New APRIL 
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York or US law issues, provided the advice is founded upon that initially given by a New York lawyer-easy to arrange within a larger firm composed of both New York lawyers and legal consultants. A legal consultant is essentially excluded from real estate title transfers, decedent estate practice, and marital and family law practice-fields of manifest social sensitivity, but also fields that are not usually of great interest in international commercial legal practice.
The current New York Rule expressly authorises partnerships between New York lawyers and legal consultants, as well as an employment relationship going either way. Although a legal consultant naturally cannot misrepresent himself or herself as a New York attorney, a legal consultant may use his or her home country professional title, as well as make use of a foreign law firm's name. Naturally also, the New York professional responsibility rules and disciplinary procedures apply to foreign legal consultants.
The overall picture accordingly is that the United States is quite liberal in enabling foreign lawyers and persons educated in foreign law schools to practise either as attorneys or as legal consultants. While it is true that only about half the States provide a regulatory mechanism either for full admission to the bar, or for qualification as a legal consultant, these are essentially the States with commercial and financial centres that are apt to draw foreign lawyers. In particular, New York State has adopted extremely liberal rules that have enabled over 3000 foreign lawyers to become New York attorneys and an additional 250 to become legal consultants. New York may well serve as a model, not only for other US States, but also for many foreign jurisdictions.
It is, ironically, with regard to inter-state practice opportunities for US lawyers that we might well look to the European Union. The 1977 Directive on lawyers' right to provide transborder services and the 1998 Directive on the right of permanent practice as established lawyers could both well serve to induce reflection on whether similar federal legislation might be appropriate, or at least on whether the states ought to be more generous in permitting transborder inter-state practice.
